KESSNER DUCA UMEBAYASHI
BAIN & MATSUNAGA
Attorneys at Law, A Law Corporation

STEVEN GUTTMAN

220 South King Street, 19" Floor
Honolulu, Hawaii 96813
Telephone: (808) 536-1900
Facsimile: (808) 529-7177
Email: sguttman@kdubm.com

Attorneys for Plaintiff-Successor Trustee
JAMES B. NICHOLSON

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAII

JAMES B. NICHOLSON, CIV. NO. CV05-00030 DAE/KSC

SUCCESSOR TRUSTEE,
PLAINTIFF’S MEMORANDUM IN
OPPOSITION TO DEFENDANT’S:
(1) MOTION FOR ORDER TO
Plaintiff, DECLARE SETTLEMENT VOID; (2)

MOTION TO DENY PLAINTIFF’'S
MOTION FOR SUMMARY
JUDGMENT; AND (3) MOTION TO
AWARD COSTS AND DAMAGES
TO DEFENDANT; CERTIFICATE
BOBBY N. HARMON, OF SERVICE

NON-HEARING MOTIONS

Defendant. JUDGE: The Honorable

David A. Ezra
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PLAINTIFF’'S MEMORANDUM IN OPPOSITION TO DEFENDANT’S:
(1) MOTION FOR ORDER TO DECLARE SETTLEMENT VOID;
(2) MOTION TO DENY PLAINTIFF'S MOTION FOR SUMMARY
JUDGMENT; AND (3) MOTION TO AWARD COSTS
AND DAMAGES TO DEFENDANT
Plaintiff JAMES B. NICHOLSON, Successor-Trustee
(“Plaintiff”), by and through his undersigned counsel, hereby submits this
pleading in opposition to the: (1) Motion for Order to Declare Settlement
Void; (2) Motion to Deny Plaintiff's Motion for Summary Judgment; and (3)

Motion to Award Costs and Damages to Defendant, filed herein by

Defendant BOBBY N. HARMON (“Defendant”), on July 28, 20086.

I BACKGROUND.

On January 13, 2005, Bankruptcy Trustee Mary Lou Woo
(“Trustee”) filed an Application for Confirmation of Arbitration Award and for
Entry of Judgment Against Bobby N. Harmon (“Confirmation Application”)
thereby initiating the subject proceeding. At the time the Confirmation
Application was filed, Ms. Woo was the duly appointed Bankruptcy Trustee

in the Chapter 7 proceeding captioned In re Harmon, Case No. 99-4338,

pending before the United States Bankruptcy Court for the District of

Hawaii (“Chapter 7 Case"). She has since been succeeded by Mr.
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Nicholson, the named Plaintiff.

Ms. Woo, as Trustee, had also been the Petitioner in the
arbitration matter entitted Mary Lou Woo v. Bobby N. Harmon, Case No.
74-166-00491-03 JAFA, which had been heard by the Employment
Arbitration Tribunals of the American Arbitration Association (“AAA"). The
Trustee filed her Demand for Arbitration on March 13, 2003, due to
Defendant’s repeated and blatant violations of the Settlement, Release and
Indemnification Agreement dated April 24, 2000 (“Settlement Agreement”).
The Settlement Agreement had serve to resolved numerous lawsuits and
legal proceedings involving Defendant and various entities and individuals.
A copy of the Demand for Arbitration was attached as Exhibit A to the
Confirmation Application.

The issues submitted for arbitration were:

1. Whether the payment of the settlement proceeds under
the Agreement is a general payment of settlement funds in compromise of
all issues presented by Defendant’s litigation;

2.  Whether the payment of settlement proceeds under the
Agreement constitute wages from the Kamehameha Schools and are

entitled to such treatment;
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