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STATE OF HAWAII
DEPARTMENT OF LABOR AND INDUSTRIAL RELATIONS
830 Punchbowl! Street, Room 429
Honolulu, Hawaii 96813

In the Matter of the Claim of: Decision: 9701016

Bobby N. Harmon Date Appeal Filed: March 20, 1997
2920 Ala Ilima St., Apt. 1103

Honolulu, HI 96818 2506 Section of Hawan Employment

Security Law: 383-30(2)
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Bernice P. Bishop Estate Honolulu, Hawaii
Attn: Personnel Division
1887 Makuakane Street Parties Present:
Honolulu, HI 96817 1887 Claimant
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Employer

The claimant appealed from a determination of the Department of Labor and Industrial Relations
that disqualified him for benefits beginning November 17, 1996 and continuing until he is paid
wages in covered employment equal to not less than five times his weekly benefit amount after
November 23, 1996 because the employer discharged him for reasons other than misconduct
connected with work. .

STATEMENT OF FACTS:

The employer discharged the claimant effective November 20, 1996, after they were unsuccessful
in getting the claimant to compiy with the higher management's directives. They verbally toud thc
claimant to follow the directives of the Senior Counsel and Risk Management Administrator and
the General Counsel of the Estate. Then, after a meeting, the claimant acknowledged in a
memorandum dated October 11, 1996 that he is to report to the General Counsel of the Estate.
However, until the date of his discharge, the claimant ignored his superiors directives because he
concluded that he would be violating the Internal Revenue Service Code or the Insurance
Commission's Regulations, if he complied with the directives.

Before the discharge, the claimant was aware that the chairperson of the board of directors
wanted him to follow the directives of the Senior Counsel and Risk Management Administrator
and the General Counsel for the Estate. However, on October 31, 1996, the Senior Counsel and
Risk Management Administrator reprimanded the claimant in writing because he ignored the
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verbal directive that required him to forward a letter to his supervisor for their review and
approval. In stead, the claimant mailed the letter to the client. They discussed the matter with the
claimant.on October 25, 1996. At the time, the claimant agreed to provide the superior with a
letter on Monday, October 28, 1996. However, the superior found that the claimant mailed the
letter to the clients on October 29, 1996, In the reprimand, the superior warned the claimant that
any further incident relating to the failure to adhere to the directives would be grounds for a
discharge.

On November 20, 1996, the claimant prepared a memorandum in which he responded to the
October 31, 1996 memorandum from the Senior Counsel and Risk Management Administrator.
Then, he did not know that the employer decided to terminate his employment. In that
memorandum, the claimant questioned whether his superior had the authority to rescind his letter.
In addition, as the president of the insurance company, the claimant expressed his concerns
relating to the separation of the charitable estate from the insurance company. He felt that he
weuld be in violation of the I.R.S. Code and Insurance Commissions regulations if he complied
with his superiors directives.

The claimant was unable to produce the section of the . R.S. Code nor the Insurance
Commission's regulations that prohibits the current relationship of the insurance company and the
estate. He filed a complaint with the .R.S. and the Insurance Commissioner after his discharge.
However, the complaint is still in process with the respective organizations.

REASONS FOR DECISION:
Section 383-30(2) of the Hawaii Employment Security Law provides that an individual shall be
disqualified for benefits for any week prior to October 01, 1989, in which the individual has been
discharged for misconduct connected with work and continuing until the individual has,
subsequent to the week in which the discharge occurred, been employed for at least five
consecutive weeks of employment. For the week in which the individual has been suspended for
misconduct connected with work and for not less than one or more than four consecutive weeks
of unemployment which immediately follow such week, as determined in each case in accordance
with the seriousness of the misconduct. For the purposes of this, "weeks of employment" means
all those weeks within each of which the individual has performed services in employment for not
less than two days or four hours per week, for one or morc employers, whether or nct such
employers are subject to this chapter. For any week beginning on and after October 01, 1989, in
which the individual has been discharged for misconduct connected with work, and until the
individual has, subsequent to the week in which the discharge occurred, been paid wages in
covered employment equal to not less than five times the individual's weekly benefit amount as
determined under Section 383-22(b).

Section 12-3-51, Administrative Rules. (a) A discharge occurs when an employer 1s the
"moving party" in the termination of the employment relationship.






