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ORDER REVERSING EMPLOYMENT
SECURITY APPEALS OFFICE’S DECISION 9701016

Appellant BOBBY N. HARMON (hereinafter “Appellant™) filed a Notice of
Appeal with this Court on May 27, 1998, appealing the Department of Labor and Industrial
Relations, Employment Security Appeals Office’s Decision 9701016.
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Appellant had filed a claim for unemployment insurance benefits with the
Department of Labor and Industrial Relations. Based on the facts gathered by the department’s
claims examiner, Appellant was disqualified from receiving benefits, pursuant to Hawaii Revised
Statutes (“HRS™) § 383-30(2), on the basis that Appellant was discharged for misconduct
connected with work.

Hearings (agency appeal) were held before an Employment Security Appeals
Office (Appeals Office) appeals officer on May 14, 1997, June 2, 1997 and February 28, 1998.
By Decision 9701016 dated March 5, 1998, the appeals officer affirmed the claims examiner’s
determination and disqualified Appellant for benefits beginning November 17, 1996. This
Decision was reaffirmed on reconsideration on April 29, 19?§T?IAppellant appealed the appeals

\

officer’s decision to this Court.
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Oral argument was held on March 29, 1999, before the Honorable B. Eden Weil,
with Appellant appearing by telephone on his own behalf, with Staci I. Wong, Deputy Attorney
General, appearing on behalf of Appellee Director of Labor and Industrial Relations (Director);
and with Robert S. Katz, Esq., appearing on behalf of Appellee Bernice P. Bishop Estate
(Employer).

The Court has reviewed the Notice of Appeal to the Circuit Court, the Statemen

of the Case, the Certified Record on Appeal, the briefs, and has heard and considered the

_arguments of the parties.

THE COURT in ruling on this matter is guided by the standards of review set fo

in chapter 91, HRS; Hardin v. Akiba, 84 Haw. 305, 933 P.2d 1339 (1997); University of
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Hawai'i Professional Assembly v. Tomasu, 79 Haw. 154, 900 P.2d 161 (1995); and In re Kauai
Electric Division of Citizens Utility Co., 60 Haw. 166, 590 P.2d 524 (1978). The Court also
notes that Appellant has a heavy burden on appeal when appealing from an agency decision.

The first issue raised is the appeals officer's failure to allow Appellant's request to
subpoena records and witnesses. The Court notes that the answering brief filed by Employer who
has been referred to as KSBE and is the Estate of Bernice Pauahi Bishop, states at answering brief
pages eleven and twelve that Appellant, who was a participant in conversations with many of the
proposed witnesses, should have produced or could have testified to the documents that he
authored and could have testified about his conversations. The Court also notes that the
answering brief was not signed by Robert S. Katz, Esq, but was filed with Mr. Katz's name on it
and was signed by Sabrina R. Toma, Esq.

The Court finds it appropriate to take judicial notice of Civil Number 97-0512-02,

Bemnice Pauahi Bishop: Therefore, an action brought by Employer as well as by P & C Insurance
Company.

In Civil Number 97-0512-02, on February 21, 1997, Judge Radius sitting in the
Circuit Court, granted KSBE's motion for preliminary injunction against Appellant. By the court

__taking judicial notice of the minute order fur that date, the Cuurt notes thm Mr. Katz was present

when that occurred with his partner or associate Mr. Tsukazaki of the same law office, the same
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