KAMEHAMEHA SCHOOLS BERNICE PAUAHI BISHOP ESTATE

ATTORNEY-CLIENT PRIVILEGE COMMUNICATION
AND/OR ATTORNEY WORK PRODUCT -

VIA FACSIMILE: 536-5117

October 14, 1999

Robert P. Richards, Esq.
Case Master

Suite 2700, Pauahi Tower
1001 Bishop Street
Honolulu, Hawaii 96813

Dear Bob:

I am in receipt of your letter dated October 7, 1999, requesting a copy of certain opinion
letters prepared by the Davies Wright Tremaine LLP law firm. Ihave reviewed our files
and 1 have located two opinion letters which I believe are responsive to your
request. However, I am unable to locate your request for legal research on the issue of
“trustec method to avoid conflict of interest and beneficiary remedies for breach of
conflict of interest”.

Enclosed herewith are copies of the two opinion letters that I have been able to
locate. Also enclosed herewith is an index of all research memoranda provided to us by
the Davies Wright Tremaine law firmn. Please review the index and advise me if there

are any other opinion letters which you would like a copy. [ have highlighted for your
information the two opinion letiers which I am enclosing.

Should you have any questions, please contact me at 523-6331.

unsel
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Davis Wright Tremaine LLP
SEATTLE OFFICE

MEMORANDUM

ATTORNEY - CLIENT PRIVILEGED

TO: Nathan T. K. Aipa

FROM: Davis Wright Tremaine

DATE: November 21, 1997

iiE: Bishop Estate: Payment of Fees of Tm;:l:e:s‘ Separate Legal Counsel -

Bishop Estate has historically engaged outside legal counsel from time o time to assist
with 1ts legal matters. Recently, the individual trustees have :achmgaged scparate counsel to
represent them in connection with the Attorney General's inquiry into certain aspects of the trust
administration and other matters. Your have asked for our advice regarding whether and when
Bishop Estate should pay the fees of these atomeys.

Short Answer:

A trustee may be reimbursed for his or her reasogable legal fees incurred in the
administration of the trust, if the fees are reasonable in amount, and the legal services are
reasonably necessary to preserve trust assets, promote the settlor's intent, benefit the trust or
otherwise facilitate the trust. In general, a trustee's attorneys' (ees incurred as a consequence of
the trustee's personal fault or breach of fiduciary duty must be borne by the trustee personally
and may not be charged to the trust.

Trustees who arc defending themselves against allegations of breach of fiduciary duty
sometimes pay their atiorneys [rom trust assels on an ongoing basis during litigation. Reported
casc law decisions have rarely addressed the propriety of this practice. [f the trustec is
subsequently exonerated, it appears that courts will generally not censure the practice. On the
other hand, if the trustee is subsequently found to have breached his or her fiduciary duties, a
court would alrnost certainly require the trusies to reimburse the trust for fees paid in connection
with the unsuccessful defense, together with interest.

Discussion:

Certainly, as a general rule, a trustee can properly incur expenses in employing agents or
servants, including attorneys, so far as such employment is reasonably necessary in the
administration of the trust. Scott on Trusts, 2nd ed § 188.3 a1 58; Restatement (Second) Trusts,
§ 188, Comment (c). See Estate of Bishop, 36 Haw. 403 (1943) (citing the Restatement and
applying the above rule in considering employment of baokkecpers and clerks). While the
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