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November 25, 1337

Malcelm A. Moore, Esg.
Davis Wright Tremaine
2600 Century sSduare

1501 Fourth Ave.

Seattle, Wash. S8101-1688
USA

VIA FAX 206/628-7639) and AIR MAIL

RE: Bishop Estate ;} -
Trustees' Legal: iExpcnses

Dear Mal:

i
I am responding to your faxed transmission of your firm's
memorandum of Novembar 21, 1997, concarning paymant of counsel

fees.

I am quite in accerd wzth the positions developed in the
memorandum. Perhaps it would:be usetul if I were to spsll ant
why your advice follows as a matter of trust law policy as well
a3 authnrlty ig

The trustee who engages caunsel for the trust is fo some
eatent in a structural conflict of interest with the trfust--a
eonflict that cannot be aveided. There is almest always= & sense
in which obtaining legal advice for the trust also binufits the
trustee, because the legal advice will tend to reduce potential
liability for breach of trust, There are olher circumslances in
vhich a conflict of interest i5s intrinsic or structural, for
example, trustee compensation. The law of trusts has to be more
indulgent about applving the quty of leyalty in such cases than
in the characteristic leyalty,case in which the trustee has
provoked an avoidable conflict. A major reason that the law of
Trusts can impose draconlian liabllity in sell-dealing cases is
that it is normelly so easy for the trustee to avoid the disloyal
conduct. - That's not trua in these struetural conflict ecases in
which bepeflting the beneficiary may also benefit the nrustee.

The automatic prophylactic rules that we apply in routine loyalty
cagses have no bearing here. Instead, the standard becomes that
of the prudence norm, which is to say, reasonableness in the
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Every dollar that gues tu pay any item of expenditure
diminishes the truat by that amount and can be said to hamm the
beneficiaries' interest. On the other hand, when the purpese of
the expenditure is to obtain a benefit for the trust, tha auvtcome
will typically be to make the: beneficiacies better off. The
reascnableness standard for trustee expenditurea polices this
line, directing the trustees':attention, on an ex ante basis, to
the guaestion of whether the ekpenditure is reasonahly necessary
to achieve the purposes of the trust.

Trust legal expenses are no different in principle from

rust expendes, 33y, on fixing the roof of a trust-owned
building. Unless the trustee owna the roofing company, in which
casa the law nails him for self-dealing, leyalty issucs are not
in the case. WwWhat distinguishes the example of the leaky trust
roof ia that the leak is not likely Lo be the trustee's fault,
whereas theo subject matter of;litigation (or whatever else_ caused
the trustee to seek counsel) may indesd arise from the trustee's
fault. The decision to defeud against a breach of trust suir may
have the result of protcecting!'the trust from a quite unjustified
claim; or, ta the contrary, if may have the cpposite effect,
using Lrust money to prevent the beneficiaries from expeditiously
righting a wrong., It is scmetimes hard to know 4L the outset
vwhiech is which. The trouble with a rule that would personally
charge the trustees With the costs of defending every suit in
which they are alleged to have erred is that the rule would
zeward those who wish to intimidate them. Such a rule would tell
The trustees, it's better to ‘capitulate to unjustifiable litiga-
tion than to defend the trust:and the interasts of all of its
beneficiaries. On the olher liand, when the trustees are stealing
from the trust, or cven just mismanaging it, the law would be
wrong to make the beneficiaries pay the wrongdoers' legal bills.
Those contrasting examples sfiow Why our law cannot have a
bright-line rule on this gquestion. The law needs Lu encourage
trustees to defend meritoricue trust positions, yet to surrender
when they are in the wreng. These policies are evident in the
Hawaiian case, Cumpbell, extracred at page 4 of your memorandum.

The special prohlem in the Bisheop Trust is how te apply
these standards Luv cotrustees. The starring point ils, as your
memorandum says, the duty of 31l trustees to minimize costs.
FRestatement of Trusts (Secand)l § 188 (1958). If the trustees can
be represenled collectively, They should be. They cannot have
five lawyere in a casc in which one will do. If, however, one
trustee believes that the collective representation is inadegquate
vr defective, he or she has a duty not to rely on it. We have
ample autherity in trust law, -including in the RuLhko case, for
the proposition that trustees 'are not sutomatically protected by
having relied upon advice of counse!. We therefore force
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